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~ MEHORANDUMFOR: ?o1ary H. Goggin, Chief,
;.~';' Administrative ~aw BTa ch, HEH

~,--. ~ f,..-J- ' ~-
:JC.ft.l.~""p.- , ' ' ,

'T_:FRO~: -' .. -' .. . ~.William H. ~iCh .5 . . " '..' . ,
'SUBJECT: 'Application of Subsection (m),of the

Privacy Act'
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frhis is 'in r~sponse to your r'equest for our comiri~nts on :th~",'.
HEWinterpretation ,of the application of subsection (m).~f
the Privacy Act (5 D.S.C. 552a) to certain research and' :.', ~

other '(unspecified) contra.cts. Subsection' (m) p~ovides'
that: .. ."

, ,"'" ..
..

"When an agency provides by a contract for the
operation by or on behalf of the agency of a "

system of records'to accomplish 'an agency function, ,
the agency shall, consistent with its Authority,
cause the requirements of this 'section to be
appli~d tq such syst~~. For purposes'of subsection'
(i) of this section any such contractor and any
employee of such,contractor, if such contract
is.agreed to on or after the,effective date of
this section, shall be considered to be an
employee of an agency."
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'The HE\'l position, as' stated in the memo=-andumentitled: .
"Application of Privacy Act to HEW Contracts," from William. .
H~ Taft, Gener~l'Counsel,to John bttina, Assistant Secreta~~ '

for Administration and Management" dated May 17, 1976, (so-
, 'called "Taft memorandum"), is thE1.t,: ," , , ,.

~ ~

ft. ~ .the requirements of the PrivacyA~t of
1974 are not applicable to HEW research and
other contracts which call for the contractor
merely to furnish to the HEW contracting

: agen~y statistical or other rep~rts, even
though it is necessaty for the contractor
to establish a system of records to perform
the contract.
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Where the contracting agency is interested
only in obtaining the results of the research
or other work performed under the contract
(generally in the form of a report) and does
not require the contractor'to furnish it
.i~dividual~y identifiable records from the
system established by the contractor, it

. c;annotbe said that the system.is one which
~but for' th~ ~ontract, the agenci would
have established." '(Taft memo, p. 2)." . -

.

~disagree with this interpretatiqn. .T~e'application of .
SubseCEIOn lm) ~s not deoendent upon the disclosure of
individu~lly~ igentrffi)Jl~ r~cords ~by-thc- contractor to the
~gen~y. Nothing~in the SEaEUEe, its legislative history, or
th(LQHB P£ivacy Act~lementation Guld.el ines (40 Fed. Reg.
No. 132, \'l~eaay, July 9, 1975, p. 28948) 'support.s 5U\,;!l

a,readingof the la\r!.~ - - --- .-
'~co~~t.puts the personally id~ntifia~in~mat~
~ritQ the hands of the contractor. The data would have been- ~ ~ - -'-" "

~ec~and ma~E~~
,

the !:gency ~~ t
,

h~~~k p~o~
undercontr~ct9,1"ad rema~ in-bouse.- The co~ctor is
perfOrming :an ageilC'y-1.:Unctiol1and the Act applie?- ~ -, ,--- .-- .--

~

.,

, .
"

,"
, " . .

, ' .

..,


