ADDENDUM __ ‑ OPERATING EXPENSES

TO LEASE AGREEMENT DATED ____________________

BY AND BETWEEN

THE REGENTS OF THE UNIVERSITY OF CALIFORNIA

AND

____________________________________________

1.
PURPOSE OF ADDENDUM 
Landlord and Tenant acknowledge that Operating Expenses for the Building shall be calculated in accordance with Article 11 of the Lease. This Operating Expenses Addendum ("OE Addendum") is attached to the Lease for the purpose of identifying those items that are to be included in as well as excluded from Operating Expenses, as well as Tenant's right to audit. To the extent that there is any inconsistency between any other provisions of the Lease and this OE Addendum, then in such event, the provisions of this OE Addendum shall prevail. 
2. OPERATING EXPENSES – INCLUSIONS

NOTE: The following list should be carefully reviewed for every lease to make certain that inclusion of each specific category of charges is appropriate for that lease, ex: a management fee is inappropriate where UC occupies the entire building and contracts independently for all services.  

The following are costs that may be included within the computation of Operating Expenses: 
a. all costs of managing, operating, maintaining and repairing the Building and Common Area, including all floor, wall and window coverings and personal property, Building systems such as heat, ventilation and air conditioning systems, fire sprinkler systems, elevators, escalators, and all other mechanical or electrical systems serving the Building and Common Area and service agreements for all such systems and equipment, but only as any such cost is consistent with that of other comparable buildings in the same metropolitan area, in which the Building is located, and including the Building's and Common Area's share of any such costs of facilities used in common by the Building and other buildings, but excluding all costs as identified in Section 4 herein; 

b. the cost of compensation including employment taxes, similar governmental charges and other normal fringe benefits (such as medical, dental, life insurance etc. but not health club dues, tickets to special events, etc.) with respect to all persons who perform duties in connection with the management, landscaping, janitorial, painting, window cleaning and general cleaning services, security services and any other services related to the operation, maintenance or repair of the Building and Common Area, including materials, supplies, and the rental costs of equipment and tools related to any of the foregoing, or contracts with independent third parties to provide such services or supplies; 
c. costs in providing rubbish and waste pickup and disposal; 
d. costs in providing all forms of security, but only to the extent necessary for the normal ongoing operation of the Building and Common Area and only to the extent consistent with that utilized by similar buildings in the same metropolitan area in which the Building is located; 
e. insurance premiums for property, rental value, liability and any other types of insurance carried by Landlord as required in accordance with the provisions of the Lease relating to the insurance required to be provided by the Landlord with respect to the Building and Common Area; 
f. costs and expenses of utilities furnished to the Building and Common Area including all costs and expenses attributable to the supply of electrical service, water and sewage service, natural gas, and other steam, heat or cooling utility charges with respect to the Building and Common Area; 
g. the Building's portion of charges of any easement maintained for the benefit of the Building or the Building's portion of the Common Area;
h. license, permit and inspection fees associated with the ongoing operation and maintenance of the Building and the Common Area; 
i. wages, salaries, normal employee benefits and taxes (or an allocation of the foregoing) for personnel working full or part time in connection with only the operation, maintenance and management of the Building and Common Area; 
j. the Building's portion of accounting and legal services directly attributable to the Building, but excluding all such services in connection with negotiations and disputes with specific tenants unless the matter involved affects all tenants of the Building; 
k. the Building's portion of administrative and management fees for the Building limited to the amount typically charged by independent management companies at buildings in the same metropolitan area in which the Building is located; 
l. costs of indoor and outdoor landscaping of the Building and Common Area, including the replacing, and replanting of flowers, grass and bushes, and the maintenance thereof; 
m. expenses and fees (including legal fees and costs) reasonably incurred contesting the validity or applicability of any governmental enactments which affect the operation, maintenance and repair of the Building and Common Area; 
n. costs of any capital improvement made to the Building which improvement actually reduces Building Operating Expenses (limited to the amount of actual savings realized) or which is required by government regulation enacted following Tenant's occupancy, the amount of such costs to be amortized on a straight-line basis over a reasonable period; and 
o. All real property taxes and assessments imposed by any governmental authority or agency on the Building and the land on which the Building is located; any assessment levied in lieu of taxes; any non-progressive tax on or measured by gross rentals received from the rental of space in the Building; and any other costs levied or assessed by, or at the direction of, any federal, state, or local governmental authority in connection with the use or 'occupancy of the Premises; any tax in this transaction or any documents to which Tenant is a party creating or transferring an interest in the Premises; but all said costs must have been payable during the time Tenant occupied the Premises. 
3.
PRORATION 

Operating Expenses that cover a period of time not within the Term of the Lease shall be prorated. 
4.
OPERATING EXPENSE EXCLUSIONS 
Subject to the items expressly allowed by Section 2 of this OE Addendum, none of the following items shall be included in Operating Expenses: 
a. any expenses which under generally accepted accounting principles and sound management practices consistently applied would not be considered a normal maintenance or operating expense; 

b. all costs associated with the operation of the business of the ownership or entity which constitutes "Landlord", as distinguished from the costs of Building operations, including, but not limited to, costs of partnership, accounting and legal matters, costs of defending any lawsuits with any mortgagee (except as the actions of Tenant may be in issue), costs of selling, syndicating, financing, mortgaging, or hypothecating any of the Landlord's interest in the Building and/or Common Area, costs of any disputes between Landlord and its employees, costs of disputes of Landlord with Building management, or costs paid in connection with disputes with Tenant or any other tenants; 
c. all costs (including permit, license and inspection fees) incurred in renovating or otherwise improving or decorating, painting or redecorating space for tenants or other occupants or in renovating or redecorating vacant space, including the cost of alterations or improvements to Tenant's Premises or to the premises of any other tenant or occupant of the Building or its Common Area; 
d.
any cash or other consideration paid by Landlord on account of, with respect to, or in lieu of the tenant improvement work or alterations described in clause (c) above; 
e.
costs incurred by Landlord for alterations or additions, which are considered capital improvements, and replacements under generally accepted accounting principles and sound management practices consistently applied; 
f.
costs incurred by Landlord in connection with the construction of the Building and related facilities, the correction of defects in construction, the discharge of Landlord's obligations under the work letter attached to any lease, or the cost of Landlord's negligence, including without limitation, the selection of building materials; 
g.
any improvement installed or work performed or any other cost or expense incurred by Landlord in order to comply with the requirements for obtaining or renewal of a certificate of occupancy for the Building or any space therein; 
h.
cost of replacement of capital equipment; 
i.
any reserves for equipment or capital replacement; 
j.
costs of a capital nature, including, but not limited to, capital improvements, capital repairs, capital equipment, and capital tools, all as determined in accordance with generally accepted accounting principles and sound management practices consistently applied, except those costs associated with Section 2. n.; 
k.
any costs of any services sold or provided to tenants or other occupants for which Landlord or Managing Agent is entitled to be reimbursed by such tenants or other occupants as an additional charge or rental over and above the basic rent (and escalations thereof); 
l.
expenses in connection with services or other benefits which are provided to another tenant or occupant and do not benefit Tenant; 
m.
costs for all items and services for which Tenant or other tenants or occupants reimburse Landlord or pay to third parties or which Landlord provides selectively to one or more tenants or occupants of the Building (other than Tenant) without reimbursement; 
n.
depreciation and amortization of the Building; 
o.
costs incurred due to violation by Landlord or Managing Agent or any tenant of the terms and conditions of any lease; 
p.
payments in respect to overhead or profit to subsidiaries or affiliates of Landlord, or to any party as a result of a non-competitive selection process, for management or other services in or to the Building, or for supplies or other materials to the extent that the costs of such services, supplies, or materials exceed the costs that would have been paid had the services, supplies or materials been provided by parties unaffiliated with the Landlord on a competitive basis; 
q.
interest on debt or amortization payments on any mortgages or deeds of trust or any other debt service or instrument encumbering the Building or Project; 
r.
Landlord's or Landlord's Managing Agent's general corporate overhead and general administrative expenses; 
s.
wages, salaries and other compensation paid to any executive employee of Landlord or Landlord's Managing Agent above the grade of Building Manager; 
t.
any cost or expense related to removal, cleaning, abatement or remediation of "hazardous material" in or about the Building/Common Area or real property, including without limitation, hazardous substances in the ground water or soil and that Tenant shall pay all costs associated with any removal, clean-up or remediation caused by Tenant; 
u.
any compensation paid to clerks, attendants, concierges or other persons working in or managing commercial concessions operated by Landlord or Landlord's Managing Agent; 
v.
payments and other related expenses incurred in leasing air conditioning systems, elevators or other equipment ordinarily considered to be of a capital nature, except equipment which is used in providing janitorial services and which is not affixed to the Building; 
w.
advertising and promotional costs; 
x.
costs incurred in owning, operating, maintaining and repairing any underground or above ground parking garage and/or any other parking facilities associated with the Building and Common Areas, including, but not limited to, any expenses for parking equipment, tickets, supplies, signage/signs, claims insurance, cleaning, resurfacing, restriping, business taxes, management fees and costs, structural maintenance, utilities, insurance of any form, real estate taxes, and the wages, salaries, employee benefits and taxes for personnel working in connection with any such parking facilities; 
y.
the cost of repairs or other work incurred by reason of fire, windstorm or other casualty (except that deductibles paid pursuant to any insurance shall be included as Operating Expenses) or by the exercise of the fight of eminent domain to the extent that Landlord is compensated therefor through proceeds of insurance or condemnation awards, or would have been so reimbursed if Landlord had in force all of the insurance required to be carried by Landlord under the provisions of this Lease; 
z.
leasing commissions, attorneys' fees, costs, disbursements and other expenses incurred in connection with negotiations or disputes with tenants or other occupants or prospective tenants or other occupants, or associated with the enforcement of any leases or the defense of Landlord's title to or interest in the Building or any part thereof or Common Area or any part thereof, or legal or other professional fees incurred in connection with any Real Estate Tax reduction proceedings; 
aa.
"takeover" expenses, including but not limited to the expenses incurred by Landlord with respect to space located in another building of any kind or nature in connection with the leasing of space in the Building; 
bb.
all administrative and other costs related to the Building's leasing, marketing, and construction (tenant improvement or otherwise) programs, including, but not limited to, the reasonable allocation of the wages, salaries, employee benefits and taxes for all personnel involved in the management and operations of the Building and/or in the Building's leasing, marketing, and/or construction programs, and the reasonable allocation of the Building management office expenses such as office supplies, office equipment, telephone expenses, and all other miscellaneous administrative expenses; 
cc.
Landlord's gross receipts taxes, personal and corporate income taxes, inheritance and estate taxes, and other business taxes and assessments, franchise, gift and transfer taxes; 
dd.
any real estate taxes payable by Tenant or any other tenant in the Building under the applicable provisions in their respective leases; 
ee.
real estate taxes allocable to the tenant improvements of Tenant or other tenants or occupants in the Building or Common Area which are over and above the Landlord's standard tenant improvement allowance; 
ff.
any special assessments or taxes from any city, county, state or federal government or agency, including, but not limited to, such items as parking income taxes, metro-rail assessments, etc.; 
gg.
any increase of real estate taxes and assessments due to any changes in ownership (as defined in the California Revenue and Taxation Code) including, but not limited to, the sale or any other form of transfer of title of the Building and/or Common Area or any part thereof, or due to the transfer of title of any leases in the Building, or due to any renovation or new construction in the Building or Common Area or related facilities; 
hh.
costs of repair or replacement for any item covered by a warranty; 
ii.
costs of which Landlord is reimbursed by its insurance carrier or by any tenant's insurance carrier or by any other entity; 
jj.
costs of any "tap fees" or any sewer or water connection fees of the Building or Common Areas; 
kk.
costs of compliance with any fire, safety or other governmental rules, regulations, laws, statutes, ordinances or requirements imposed by any governmental authority or insurance company with respect to the Building or Common Area during the Term of the Lease; 
al. costs associated with the installation, maintenance and removal of any signage associated with the Building, its tenants, and all related facilities and Common Areas; 

am. any fines, costs, penalties or interest resulting from the negligence or willful misconduct of the Landlord or its agents, contractors, or employees; 
nn.
rental payments and any related costs pursuant to any ground lease of land underlying all or any portion of the Building and Common Area; 
oo.
any costs or fees that are unreasonable in view of the goods or services obtained for such costs or fees, but only to the extent that such costs exceed what is reasonable; 
pp.
any costs, fees, dues, contributions or similar expenses for political, charitable, industry association or similar organizations; 
qq.
any rental and any associated costs, either actual or not, for the Landlord's or Landlord's Managing Agent's management or leasing office; 
rr.
any costs associated with the purchase or rental of furniture and office equipment for the Landlord's or the Managing Agent's management, security, engineering, or other offices associated with the Building and Common Area; 
ss.
any bad debt loss, rent loss, or reserves for bad debt or rent loss; 
tt.
any costs incurred in connection with the ground floor or any other floor in the Building devoted to retail operations; 
uu.
all assessments and special assessments due to deed restrictions, declarations and/or owners associations which accrue against the Building and Common Area; 
vv.
acquisition costs for sculptures, paintings, or other objects of art; 
ww.costs incurred in connection with the original construction of the Building or Project or with any major changes to same, including but not limited to additions or deletions of floors, renovations of the common areas, upgrades of major Building or Project systems, etcetera; 
xx.
cost of earthquake insurance. 
5.
OPERATING EXPENSES OCCUPANCY ADJUSTMENT 

If the Building is not at least 95% occupied during all or a portion of any Comparison Year (as defined in Article 11 of the Lease) including the Base Year, then Landlord shall make an appropriate adjustment in accordance with industry standards of the Operating Expenses for each such Comparison Year and Base Year to determine what the Operating Expenses would have been for such year as if the Building had been 95% occupied, and the amount so determined shall be deemed to be the amount of Operating Expenses for the year. Such adjustment shall be made by Landlord by increasing those costs included in the Operating Expenses which according to industry practice vary based upon the level of occupancy of the Building. Any costs incurred in subsequent years and not included in the Base Year shall be added to and included in the Base Year, grossed up as applicable, as if the cost was incurred and/or paid in the Base Year. 

6.
AUDIT BY TENANT 

Landlord shall provide to Tenant substantial detail of the calculations of the Operating Expenses each year in accordance with the applicable provisions of the Lease. Landlord shall show by account the total operating costs for the Building and all adjustments corresponding to the requirements set forth in this OE Addendum. Landlord shall also provide in reasonable detail the calculation of Tenant's pro-rata share of the Operating Expenses as said calculations are delineated in the Lease. Tenant shall have the right, at its own cost and expense, to audit or inspect Landlord's detailed records each year with respect to Operating Expenses, as well as all other additional rent payable by Tenant pursuant to the Lease for any lease year. Landlord shall utilize, and cause to be utilized, accounting records and procedures for each lease year conforming to generally accepted accounting principles consistently applied with respect to all of the Operating Expenses for such lease year, including without limitation, all payments for Operating Expenses, to enable the audit or inspection by Tenant pursuant to this clause to be conducted. Pursuant to the foregoing, Landlord shall be obligated to keep such records for all lease years associated with this Lease until two (2) years following the termination of the Lease. Tenant shall give Landlord not less than ten (10) business days prior written notice of its intention to conduct any such audit. Landlord shall cooperate with Tenant during the course of such audit, which shall be conducted during normal business hours in Landlord's Building management office. Landlord agrees to make such personnel available to Tenant as is reasonably necessary for Tenant, Tenant's employees and agents, to conduct such audit, but in no event shall such audit last more than five (5) business days in duration for each lease year audited. Landlord shall make such records available to Tenant, Tenant's employees and agents, for inspection during normal business hours. Tenant, Tenant's employees and agents, shall be entitled to make photocopies of such records, provided Tenant bears the expense of such copying, and further provided that Tenant keeps such copies in a confidential manner and does not show or distribute such copies to any other third party. The results of such audit, as reasonably determined by both parties, shall be binding upon Landlord and Tenant. If such audit discloses that the amount paid by Tenant as Tenant's Share of Operating Expenses, or of other additional rental payable pursuant to the Lease, has been overstated by more than three percent (3%), then, in addition to immediately repaying such overpayment to Tenant, Landlord shall also pay the costs incurred by Tenant in connection with such audit. 
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